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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R. Case No.1464/2013 

u/s 279/338/427 IPC 

State of Assam 

-Vs- 

Hemen Das.....Accused(s) 

PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the state        : Mr. S. Ali, A.P.P. 

For the accused    : Mr. R. K. Baishya, Advocate. 

Dates of evidence  : 10-06-2016, 01-09-2016, 20-10-2016, 15-02-2017,   

   19-05-2017, 14-08-2017, 20-10-2017 18-12-2017 

Date of argument  :23-02-2018. 

Date of judgment  : 09-03-2018.       

                

     J U D G M E N T 

PROSECUTION CASE: 

1.  The prosecution case in brief as unfolded from the ‘ejahar’ filed by Smti. 

Rekha Devi is that on 10-09-2013 about 8:15 pm a Bajaj Pulsar 150cc bike 

bearing registration no. AS-01BA-4059 which was coming from the opposite 

direction in negligent manner hit her along with her husband Sri Kumud Sarma 

and her daughter Smti. Parishmita Sarma due to which her husband and 

daughter sustained grievous injury and were admitted at Nalbari United Hospital. 
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The incident took place at Janigog, Koroibari in front of the house of Pabin 

Sarma. 

2. The said ‘ejahar’ was received and registered as Nalbari P.S. case no. 

799/13 u/s 279/338 IPC. After completion of investigation charge-sheet no. 

486/13 dated 30-11-2013 was submitted against accused Hemen Das u/s 

279/338/427 IPC. Copy was furnished to the accused. Particulars of offence u/s 

279/338/427 IPC were read over and explained to the accused persons to which 

he pleaded not guilty and claimed to be tried. 

POINTS FOR DETERMINATION: 

I) Whether on 10-09-2013 at about 8:15 pm the accused person drove bike 

bearing regd no AS-01BA-4053 in a rash & negligent manner so as to endanger 

human life and thereby committed an offence u/s 279 IPC? 

(ii) Whether on 10-09-2013 at about 8:15 pm the accused caused grievous hurt 

to informant Rekha Devi, her husband Kumud Sarma and her daughter 

Parashmita Sarma by driving bike bearing regd no AS-01BA-4053 

rashly/negligently and thereby committed an offence u/s 338 IPC? 

Iii)  Whether on 10-09-2013 at about 8:15 pm the accused committed mischief 

by causing loss damaged to motorcycle bearing registration no. AS-14A-4878 of 

Kumud Ch. Sarma to the amount of Rs.50/- and upwards and thereby committed 

an offence punishable u/s 427 IPC? 

DISCUSSION, DECISION AND REASONS THEREOF: 

3. The prosecution examined eleven witnesses while the defence declined to 

adduce any evidence. The statement in defence of the accused person u/s 313 

Cr.P.C. were recorded wherein he denied his involvment with the alleged 

offences. I have heard the arguments advanced by learned counsels of both 

sides and also perused the evidence available on record, my findings with 

reasons are as follows : 

4. PW1 Smti. Rekha Devi deposed that the incident took place on 10-09-2013 at 

about 8:15 pm. She along with her husband Kumud Sarma and daughter Parashmita 
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Sarma were going in a bike from Mahidur ‘supa’ of village Janigog. The incident took 

place at Koroibari ‘supa’. One Pulsar bike coming in a high speed from the wrong side hit 

their bike on the front. She fell down and her husband became senseless. People called 

108 ambulance and took them to medical. She sustained injuries in her hand & feet. Her 

husband sustained injuries in his hips and leg. Her daughter sustained injuries in her feet. 

The front portion of bike was completely damaged. During cross-examination he 

deposed that the road was on the east-west direction. They were going towards the 

west while the bike was coming from the east direction. It was dark at that time. She 

does not know the registration number of the bike. At that time many vehicles were 

plying on the road. The house of Pabin Sarma is nearby the place of occurrence. She 

deposed that were not examined medically on police requisition. 

5. PW2 Sri Kumud Ch. Sarma deposed that the incident took place on 10-09-2013 

at about 8:15 pm. He along with his wife Rekha Devi and daughter Parashmita Sarma 

were going in their Passion Plus bike. One Pulsar bike bearing registration no. AS-01BA-

4053 was coming from the east on the wrong side at about 100 km/hour speed and hit 

them in front of the house of Pabin Sarma at Koroibari ‘suburi’. He became senseless. 

People took him to United Hospital, Nalbari in ambulance. He regained sense after 2½ 

hours. His right leg, hips and hand fractured. His wife sustained injuries in her finger and 

legs. His daughter also sustained injuries in her leg. During cross-examination he 

deposed that the road they were coming is east-west. He was going on the east 

direction. The accused was coming from the west side. 

6. PW3 Jagadish Sarma deposed that at the time of incident he was in his shop. He 

was informed that Kumud Sarma met with an accident. Immediately he went to the 

place of occurrence. He found Kumud Sarma, Rekha Devi at the place of occurrence. 

Kumud Sarma was senseless at that time. His wife and his daughter sustained injuries. 

The bike of Kumud got damaged. The injured were taken to medical in 108 ambulance. 

During cross-examination he deposed that he was not present at the place of occurrence 

at the time of incident. He does not know due to whose fault the incident took place. 

7. PW4 Hrishikesh Sarma deposed that at the time of incident he was in his home. 

He got information from gaonburah Nayanmoni Sarma that his uncle met with an 

accident. He went to the place of occurrence. The incident took place about ½ km from 
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his house. He came to know that while his uncle was coming in a bike the accused hit the 

bike. His uncle sustained injuries. During cross-examination he deposed that he has not 

seen the incident. He does not know due to whose fault the incident occurred. 

8. PW5 Subudh Talukdar deposed that at the time of incident he was in his house. 

The Pulsar bike of Gautam Das met with an accident. Police seized the bike of Gautam 

after 15 days in his presence. During cross-examination he deposed that he does not 

know anything about the incident. 

9. PW 6 Apurba Sarma deposed that he has not seen the incident. He heard that 

the vehicle of Gautam Deka met with an accident. He came to ‘thana’ along with 

Gautam to handover the vehicle and put his signature in the seizure list. During cross-

examination he deposed that he does not know the date of incident. He put his 

signature in the seizure list as per instruction of police. 

10. PW 7 Gautam Deka deposed that at the time of incident he was at Amayapur 

Jagrabhumi chowk. At about 8:30 pm he received information that a bike accident took 

place at Koroibari. He went to the place of occurrence. He put his signature in the 

seizure list. Police seized bike no. AS-01BA-4053 in his presence. 

11. PW 8 Dr. Bhaskar Thakuria, medical officer deposed that on 11-09-2013 he was 

working as medical officer at SMK Civil Hospital Nalbari. He examined Smti. Rekha Devi 

vide emergency registration no. 16895/13 and found swelling in the right hand about 

0.5X0.5 cm reddish in colour. X-ray of right hand was done which revealed bony lesion. 

The injury was fresh, simple and caused by blunt impact force. On the same day he also 

examined Parashmita Sarma, aged 5 years vide emergency registration no. 16896/13. He 

found no visible external injury. The X-ray of right knee joint and right foot did not 

revealed any bony lesion. During cross-examination he deposed that the victims were 

not escorted by police. They attended themselves and self identified. 

12. PW 9 Dr. Bhupesh Ch. Sarma, medical officer deposed that on 10-09-2013 he 

examined Kumud Sarma and found i) fracture in the right hand in right third metacarpal, 

ii)Fracture in right foot in the right second metacarpal, iii) Fracture in right hip and 

Vertical fracture in right iliac bone, iv) Lacerated injury in right big toe. The injury was 
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grievous. The patient was admitted in United Hospital Nalbari from 10-09-2013 to 13-09-

2013. During cross-examination he deposed that the injury may occur upon fall. 

13. PW 10 Satyendra Kalita, investigation officer deposed that on 26-09-2013 he was 

posted as ASI Traffic Branch, Nalbari. He was entrusted to investigate this case. He visited 

the place of occurrence. The victims were not examined medically on police requisition. 

He collected the medical report. During cross examination he deposed that on 26-09-

2013 he received the FIR. As per the FIR the incident took place on 10-09-2013. As per 

the case diary the registered owner of the vehicle was Gautam Deka. 

14. PW11 Diganta Deka, MVI deposed that on 28-09-2013 he examined one Passion 

Plus motorcycle bearing registration no. AS-14A-4878 and found damages.The vehicle 

was mechanically found in of road condition due to damage. He also examined one Bajaj 

Pulsar motorcycle bearing registration no. AS-01BA-4053 and found damages. The 

vehicle was mechanically found in running condition. 

15. The accused in his statement u/s 313 Cr.P.C. stated that he was not riding the 

Pulsar bike bearing no. AS-01BA-4053 on 10-09-2013 at 8:15 pm.    

16. It appears that the 'ejahar' does not find name of the accused. PW 3 & PW 4 

deposed during cross examination that were not present at the time of the incident and 

does not know due to whose fault the incident took place. PW 5 deposed that he does 

not know anything about the incident. PW 6 Apurba Sarma deposed that he has not 

seen the incident. 

17. Apart from PW 1 & 2 there is no other eye witness to the incident. The 

I.O deposed that the registered owner of the bike was Gautam Deka. The I.O  

deposed that on 26-09-2013 he received the FIR and as per the FIR the incident 

took place on 10-09-2013. PW 5 deposed that police seized the bike of Gautam 

after 15 days of the incident. PW 1 deposed that it was dark at that time and she 

does not know the registration number of the bike and at that time many 

vehicles were plying on the road. PW 1 did not deposed that the accused was 

riding the bike at the time of the incident . There is no corroborative evidence 

that the bike was coming from the wrong direction. PW 9 (M.O) deposed that 

victim Kumud Sharma was admitted in United Hospital Nalbari from 10-09-2013 
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to 13-09-2013. Admittedly the victims were not examined on police requisition.  

There is no GD entry prior to filing of the 'ejahar'. The delay in filing the 'ejahar' 

does not finds properly explained. 

18. In order to constitute an offence u/s 279 IPC it must be established that 

the accused was driving the vehicle in a rash & negligent manner so as to  

endanger human life or likely to cause hurt or injury to other persons. Negligence 

connotes want of proper care while rashness conveys idea of reckless doing of an 

act without consideration of any consequences. Rashness or negligence to be 

established must be more than mere error of judgment. 

19. The evidence on record is not sufficient to safely conclude that the 

accused was riding the bike in a rash and negligent manner so as to implicate 

him with the commission of offence. 

20. On appreciation of the testimonies of witnesses and the materials 

available on record, I find that prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond reasonable 

doubt by leading clear, cogent, convincing & reliable evidence. The accused 

person is found not guilty u/s 279/338/427 IPC and hence, acquitted and set at 

liberty forthwith. Bail bond shall remain in force for a further period of six 

months.    

Given under my hand and seal of this court on this  9th day of March 2018. 

      Addl. Chief Judicial Magistrate  
     Nalbari 
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APPENDIX 

Prosecution witness: 

PW 1- Smti. Rekha Devi. 

PW 2- Kumud Ch. Sarma 

PW 3- Jagadish Sarma 

PW 4- Hrishikesh Sarma 

PW 5- Subodh Talukdar 

PW6 – Apurba Sarma 

PW7 – Gautam Deka 

PW8 – Dr. Bhaskar Thakuria, M.O. 

PW9 – Dr. Bhupesh Ch. Sarma, M.O. 

PW10 – Satyendra Kalita, I.O. 

PW 11- Diganta Deka, MVI 

Prosecution Exhibits: 

Exhibit 1 & 1(1)- FIR & Signature of Rekha Devi. 

Exhibit 2 & 2(1)- Seizure list & Signature of Jagadish Sarma. 

Exhibit 2(2)- Signature of Hrishikesh Sarma 

Exhibit 2(3)- Signature of Satyedra Kalita, I.O. 

Exhibit 3 & 3(1)- Seizure list & Signature of Subodh Talukdar 

Exhibit 3(2)- Signature of Apurba Sarma 

Exhibit 3(3)- Signature of Gautam Deka 

Exhibit 3(4)- Signature of Satyedra Kalita, I.O. 

Exhibit 4 & 4(1)- Injury report and Signature of Dr. Bhaskar Thakuria 

Exhibit 5 & 5(1)- Injury report and Signature of Dr. Bhaskar Thakuria 

Exhibit 6 & 6(1)- Injury report and Signature of Dr. Bhupesh Ch. Sarma 
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Exhibit 7 & 7(1)- Medical certificate and Signature of Dr. Bhupesh Ch. Sarma 

Exhibit 8 & 8(1)- Sketch map and Signature of Satyedra Kalita, I.O. 

Exhibit 9 & 9(1) & 9(2)- Charge-sheet & Signatures of Satyendra Kalita, I.O. 

Exhibit 10 & 10(1)- MVI report & Signatures of Diganta Deka, MVI 

Exhibit 11 & 11(1)- MVI report & Signatures of Diganta Deka, MVI 

Defence witnesses : 

 Nil 

Defence Exhibits : 

Nil 

      Addl. Chief Judicial Magistrate,  

                 Nalbari 

 

 

 

 

 

 

 

 

 

 

 

 

09-03-2018 

  Accused is present. 
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  Judgment is pronounced and delivered in open court. 

  The prosecution has failed to establish the essential ingredients so 

required to constitute the charged offence against the accused person beyond 

reasonable doubt. 

  The accused person is not found guilty U/S 279/338/427 IPC and 

hence acquitted and set at liberty forthwith. Bail bonds shall remain in force for a 

further period of six months. 

  Hence, this case stands disposed of. 

   Addl. Chief Judicial Magistrate,  

     Nalbari 

 

 

 


